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II.

JURISDICTION

This court has jurisdiction of this matter pursuant to Section
3 of Article VIII of the Utah Constitution and Utah Code Ann. § 782-2(3)(j).
III.
A.

STATEMENT OF ISSUE PRESENTED FOR REVIEW
AND STANDARD OF REVIEW

Issue Presented for Review
1.

Did the trial court err in refusing to vacate a judgment

where the juror voir dire was inadequate to determine whether
prospective jurors had repeatedly and recently been exposed to, or
influenced by, prejudicial pre-trial publicity
Grand County

about defendant

Service Area, dba Allen Memorial Hospital's

(the

"Hospital") precarious and potentially fatal financial condition?
B.

Standard of Review
The standard of review of this question is not clear.

At the

time appellants filed their April 4, 1994 Notice of Appeal, the
trial court had not yet ruled on appellants' March 2, 1994 Motion
for Reconsideration.

This Court "has long followed the general

rule that the trial court is divested of jurisdiction over a case
while it is under advisement on appeal."

White v. State, 795 P.2d

648, 650 (Utah 1990).
If the trial court accordingly lost jurisdiction to enter its
May 2, 1994 Order denying appellants' Motion for Reconsideration
after they had filed their April 4, 1994 Notice of Appeal, their
appeal is governed by plain-error standard.
1

See State v. Brooks,

868 P.2d 818, 821 (Utah App.), cert, filed, 235 U.A.R. 71 (Utah
1994); Steele v. Board of Review of Indus. Com'n of Utah, 845 P.2d
960, 962 n.2 (Utah App. 1993).
If, however, the trial court had jurisdiction after appellants
had filed their Notice of Appeal to enter its May 2, 1994 Order
denying appellant's Motion for Reconsideration, the trial court's
denial of a new trial is subject to an abuse-of-discretion standard
of review.

See Crookston v. Fire Ins. Exch. , 860 P.2d 937, 938

(Utah 1993); Barrett v. Peterson, 868 P.2d 96, 98 (Utah App. 1993).
C.

Preservation of Issue in the Trial Court
On

March

2,

1994,

appellants

filed

their

Motion

for

Reconsideration of Order Denying Motions for New Trial (R. 504-05).
In

that

Motion

and

its

supporting

memorandum

(R.

473-503),

appellants called specific prejudicial pre-trial publicity to the
trial court's attention.

The issue was preserved, however, only

insofar as the trial court retained jurisdiction to enter its April
18, 1994 Memorandum Decision and its May 2, 1994 Order.

Otherwise,

appellants seek review on the basis the trial court committed plain
error.
IV.

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES AND RULES

Constitution of Utah, Article I, § 7:
[Due process of law,]
No person shall be deprived of life, liberty or property,
without due process of law.

2

Constitution of Utah, Article I, § 10:
[Trial by jury.]
In capital cases the right of trial by jury shall remain
inviolate. In courts of general jurisdiction, except in
capital cases, a jury shall consist of eight jurors. In
courts of inferior jurisdiction, a jury shall consist of
four jurors.
In criminal cases the verdict shall be
unanimous. In civil cases three-fourths of the jurors
may find a verdict.
A jury in civil cases shall be
waived unless demanded.
Utah Code Ann. § 78-7-24:
[Courts of justice—Authority.]
(1) All courts of justice have the authority necessary to
exercise their jurisdiction.
(2) If a procedure for an action is not established, a
process may be adopted that conforms with the apparent
intent of the statute or rule of procedure.
Utah R. Evid. 103(d):
Plain error.
Nothing in this rule precludes taking
notice of plain errors affecting substantial rights although they
were not brought to the attention of the court.
V.
A.

STATEMENT OF THE CASE

Nature of the Case
Appellants Robert Davis and Michele Davis

(the "Davises")

brought this medical malpractice action on March 23, 1992. They
sought recovery for the wrongful death of their two-hour-old infant
son (R. 1-4) .

Appellants were represented by John L. Black, Sr.

and John L. Black, Jr. (the "Blacks11) (R. 1) .

Shortly after the

Davises filed their complaint, they stipulated to the dismissal of
their claims against defendant, Robert 0. Murray (R. 20-21).

After

that dismissal, the Davises continued their action solely against
3

Grand County

Service Area, d/b/a

Allen Memorial Hospital

(the

"Hospital") .
B.

Course of Proceedings
The Blacks represented

the Davises at the trial of their

claims against the Hospital.

The trial took place in Moab, began

on November 29, 1993 and ended on December 2, 1993 (R. 398-402).
Before voir dire occurred, the trial court specifically refused to
ask potential jurors whether they believed a verdict against the
Hospital would affect them individually (R. 261, 553). The trial
court also failed to ask potential jurors which publications they
subscribed to (R. 548-627).

The jury returned its special verdict

finding appellants had no cause of action (R. 418-20).
C.

Disposition at Trial Court
After the trial court entered the Judgment on Jury Verdict on

December 7, 1993 (R. 421-22), the Davises timely filed pro se1 and
served separate motions for a new trial

(R. 431-39).

In their

motions the Davises claimed, among other things, that the jury was
biased, and that it accordingly was impossible for the Davises to
have a fair trial of the issues in Moab, Utah (R. 432- 436).

'Appellants filed their respective motions for a new trial pro
se because the Blacks advised Michele Davis on December 13, 1993
they would file a motion for a new trial only if the Davises
immediately paid all costs incurred to date. After the Davises
replied they could not do so on such short notice, the Blacks
withdrew as the Davises' counsel (R. 452) . The Davises' present
counsel filed their appearance on February 28, 1994 (R. 468).
4

On February

2, 1994 the trial court denied

motions (R. 457-58).

the Davises'

On February 23, 1994, pursuant to Utah R.

App. P. 4(e), the trial court executed its Order extending the
Davises' time to appeal to and including April 4, 1994 (R. 463).
On

March

2,

1994

the

Davises

filed

their

Motion

for

Reconsideration of Order Denying Motions for New Trial (R. 504-05),
and a supporting memorandum (R. 473-503).

On April 4, 1994, before

the trial court ruled on that motion, the Davises filed their
Notice of Appeal (R. 529).
The trial court entered its Memorandum Decision denying the
motion on April 18, 1994 (R. 534-39), and its Order denying the
motion on May 2, 1994 (R. 540).

The Davises filed their second

Notice of Appeal on May 9, 1994 (R. 542-43).
D.

Statement of Facts Relevant to Issues Presented.
Before trial began Michele Davis repeatedly

told John L.

Black, Jr. that the Davises did not think they could get a fair
trial in Grand County (R. 470-71; 485-88).

Despite the Davises7

expressed concerns, the Blacks did not seek a change of venue.

The

Blacks also did not ask prospective jurors if they were aware of,
or influenced by, many potentially prejudicial newspaper articles
about the Hospital's financial problems that had appeared during
the six months before trial in the newspaper of general circulation
in Grand County, The Times-Independent

(R. 260-63).

The Blacks

did, however, request the trial court to ask prospective jurors two
questions that could have elicited that information (R. 261). The
5

trial court specifically disallowed one question

(R. 553), and

failed to ask the other (R. 548-627).
After Michele Davis received the trial court's Febr
1994 Order denying the Davises' motions
contacted

~~y 2,

for a new trial, she

the Davises' current counsel to determine the

alternatives available to appellants (R. 474) .
the Davises' current counsel had

read

and

legal

Before that call,

noted

a

front-page

January 6, 1994 article in The Salt Lake Tribune headlined:

"Money

Woes Put Hospital on Deathbed—Facility in Moab Exists from Payroll
to Payroll"

(R. 489) .

Based on the language and tone of that

article, the Davises' current counsel asked the Davises to provide
him with all newspaper articles about the Hospital's

financial

condition appearing in The Times-Independent during the six months
immediately before trial (R. 474).
After reviewing those articles, the Davises' current counsel
telecopied to Moab an Ex Parte Motion for Extension of Time to File
Notice of Appeal pursuant to Utah R. App. p. 4(e) to permit the
Davises to file a motion for reconsideration pursuant to Utah R.
Evid. 103(d) (R. 461-62; 465-66).

The trial court granted that

motion and extended the time for filing a Notice of Appeal to and
including April 4, 1994 (R. 459-60; 463-64).
On

March

2,

1994

the

Davises

filed

their

Motion

for

Reconsideration of the trial court's February 2, 1994 Order (R.
504-05).

In that motion they asserted Grand County was a tainted

forum where plaintiffs could not receive a fair trial; that the
6

juror voir dire was inadequate; and that the inadequate juror voir
dire was plain error under the circumstances (R. 473-83) .
The Davises attached to their memorandum in support of their
Motion for Reconsideration—and include with this brief as Exhibit
n lf

A

to

the

Addendum—fourteen

pre-trial

articles

about

the

Hospital's financial problems from the Moab newspaper, The TimesIndependent, showing the following chronology:
November 1992

Grand County voters rejected an
effort to extend the Hospital's
property-taxing
powers.
(R.
489)

June 17, 1993

Times-Independent
article
speculates Grand County may be
put
"in
a medical
crisis
situation." (R. 490)

July 22, 1993

Times-Independent
article
indicates the Hospital board
had requested the Grand County
Council to authorize a tax
referendum and quotes Hospital
board chairman regarding the
need to "financially guarantee
the viability of our hospital."
(R. 491)

July 29, 1993

Times-Independent
article
recites the formation of the
"Concerned Citizens Committee
for Health Care" to raise
concerns about the future of
health care in Grand County.
(R. 492)
Additionally, a former Moab
physician
wrote
a
guest
editorial
prefaced
by
the
editorial comment that "Moab
and Grand County are indeed
facing a health care crisis."
In his editorial, the former
7

physician observed that "the
medical care situation in Moab
seems
to
be
progressively
deteriorating." He also wrote
that any physician who would
practice in Moab needs "a
stable hospital, one whose
future is not in doubt . . ."
(R. 493)
The Utah Permanent Community
Impact Board agreed to defer
Hospital loan payments until
December 1993. (R. 494)
The Grand County Council and
the Hospital Board established
a committee to investigate the
best way to recruit physicians
in light of "the unstable
financial situation" resulting
from the November 1992 vote
abolishing the property taxing
powers
of
the
Hospital
district. (R. 495)
Following a survey of Grand
County
residents,
parties
advocating a 1% sales tax
imposition to fund Hospital
operations
placed
an
advertisement
in The TimeIndependent asserting the 1%
sales
tax
would
"provide
stability
and
continued
hospital service." (R. 496)
The Hospital's vice-chairman
presented a series of options
that Grand
County
property
owners and residents "will need
to
consider
for
continued
operation of Allen Memorial
Hospital in Moab."
At that
meeting participants "voiced
concern over rising costs in
medical care due to malpractice
suits." (R. 497)
8

September 28, 1993

The Grand County Council, at
the request of the Hospital
Board, voted to place a sales
tax referendum on the ballot as
a way of raising revenues for
the Hospital. (R. 498)

September 30, 1993

In a published report to the
community,
the
Hospital
administrator,
Kim
Hardman,
"reported that the hospital is
getting public attention . . .fl
(R. 499)

October 7, 1993

The Hospital announced that its
administrator and members of
its board would be "addressing
community groups throughout the
month explaining the necessity
of passing the 1% Sales Tax on
the November ballot . . .fl (R.
500)

October 21. 199 3

The Hospital Board reported
that it had "moved forward in
presenting the 1% sales tax
issue to community groups in
Grand County . . . " (R. 501)

October 27-28, 1993 The Hospital Board conducted
public
forums
to
discuss
hospital funding issues. (R.
501)
Autumn/Winter 199 3 Advertisement
in
TimesIndependent stated:
"As you
can see, the
Hospital has
never made a profit."
The
advertisement continued: "When
you are only surviving it's
very
difficult
to
update
equipment and facilities, to
keep current with technology,
to offer the services you, the
consumer, want and demand." (R.
502)

9

November 1993

Grand County voters rejected
the 1% sales tax to fund
Hospital operations. (R. 503)

November 15, 1993

Grand County Council voted to
give the Hospital Board $82,000
"to help the hospital remain
open through the end of the
year." (R. 503)

November 18, 1993

The Times-Independent published
a front-page article beginning
with the following headline:
"County votes bail-out to keep
the
doors
open
at
Allen
Memorial Hospital"
That article continued:
"The
Grand
County
Council voted
Monday evening to give the
Allen Memorial Hospital Board
$82,000 to help the hospital
remain open through the end of
the year." . . ."According to
the board members, a recent
drop in hospital revenues has
drained the financial resources
of the facility to the point
that it could not meet payroll
in the future." . . ."In the
last few weeks, . . . said
[board member Dixie] Barksdale,
we've learned we will not have
the money to keep the doors
open through this year. In the
short term, added Barksdale,
the hospital has laid off 6 out
of 65 employees, and a larger
workforce reduction may
be
needed." (R. 503)

November 29, 1993

Trial
403)

began.

(R.

398,

Each of these fourteen articl ss appeared before trial.

10

The trial court did not rule on the Davises' Motion

for

Reconsideration before the April 4, 1994 deadline for the filing of
their Notice of Appeal.

Accordingly, the Davises filed their

Notice of Appeal on April 4,
the

trial

court

entered

1994 (R. 529-30).
its

Memorandum

On April 18, 1994,

Decision

denying

the

Davises' Motion for Reconsideration (R. 534-39; Exhibit "B" to the
Addendum).

It then entered its Order denying the motion on May 2,

1994.
Case law indicated the Davises' Motion for Reconsideration did
not extend their time to appeal pursuant to Utah R. App. P. 4(b),
and

that

the

Reconsideration

trial

court's

denial

of

their

Motion

did not require a new Notice of Appeal.

for
The

Davises nevertheless timely filed on May 9, 1994 a second Notice of
Appeal of the trial court's May 2, 1994 Order.

On May 17, 1994,

Justice Richard C. Howe signed an order consolidating the Davises'
two appeals.
VI. SUMMARY OF ARGUMENT
Utah law is unclear whether the trial court's

failure to

vacate the jury's verdict is subject to a plain-error or abuse-ofdiscretion standard of review.
when,

and

under

what

Moreover, Utah law is not clear

circumstances,

a

Motion

nullifies a previously filed Notice of Appeal.

to

Reconsider

Regardless of the

standard of review, the trial court erred by permitting the jury
verdict to stand.

11

Under a plain-error standard, the trial court erred in failing
to order a new trial so appellants' counsel could question the
prospective jurors about their exposure to pre-trial articles in
the Moab newspaper during the six months before trial.
articles

repeatedly

referred

to the Hospital's

problems and possible closure.

dire

Those

financial

There is at least a reasonable

likelihood that the jury found the Hospital free of negligence in
an effort to keep open the only hospital serving Grand, northern
San Juan, and eastern Emery counties.
Under an abuse-of-discretion standard, the trial court erred
by improperly (1) imposing a newly-discovered-evidence requirement
on appellants' motion;

(2) inferring the jury's reason for its

verdict even though the Utah Court of Appeals had held that the
trial court's inference was legally improper; (3) concluding the
voir dire conducted at the trial was legally sufficient; and (4)
failing to ask the jury requested voir dire questions.
VII.

ARGUMENT

The issue presented for review is whether the trial court
erred in refusing to vacate a judgment where the juror voir dire
was

inadequate

repeatedly

and

to

determine

recently

been

whether
exposed

prospective
to,

or

jurors

had

influenced

by,

prejudicial pre-trial publicity of the Hospital's precarious and
potentially fatal financial condition.

12

Before reaching that fundamental issue on appeal, however,
there are two ancillary issues requiring resolution to establish
the proper standard of review,
A.
Utah Law is Unclear Whether the Trial Court Had Jurisdiction
To Enter Its May 2, 1994 Order Denying Motion for Reconsideration
of Order Denying Motion for New Trial.
The trial court did not rule on the Davises7 Motion

for

Reconsideration before the April 4, 1994 deadline for filing the
Davises' Notice of Appeal.

Accordingly, the Davises filed their

Notice of Appeal on April 4, 1994.
The Grand County court clerk did not file the trial court's
April 15, 1994 Memorandum Decision (Exhibit nBff to the Addendum)
until April 18, 1994, two weeks after the Davises had filed their
Notice of Appeal.

This Court "has long followed the general rule

that the trial court is divested of jurisdiction over a case while
it is under advisement on appeal."

White v. State, 795 P.2d 648,

650 (Utah 1990).
Only shortly before this Court's opinion in White, however,
the Utah Court of Appeals announced a somewhat contrary rule that
"the trial court retains jurisdiction to take necessary action in
the case while an appeal is pending."

Hurt v. Hurt, 793 P.2d 948,

951 (Utah App. 1990).
If the Davises' filing of their April 4, 1994 Notice of Appeal
in fact divested the trial court of jurisdiction to (1) consider
and rule on the Davises' Motion for Reconsideration; and (2) enter
its May 2, 1994 Order Denying Motion for Reconsideration of Order
13

Denying Motion for New Trial, the Davises' appeal is governed by a
plain-error standard.

See State v. Brooks, 868 P.2d 818, 821 (Utah

App.) cert, filed 235 U.A.R. 71 (Utah 1994); Steele v. Board of
Review of Indus. Com'n of Utah, 845 P.2d 960, 962 n.2 (Utah App.
1993) .
If, however, the trial court had jurisdiction to rule on the
Davises' Motion for Reconsideration, and to enter its Memorandum
Decision and Order after the Davises filed their Notice of Appeal,
the trial court's denial of a new trial is subject instead to an
abuse-of-discretion standard of review.

See Crookston v. Fire Ins.

Exch. , 860 P.2d 937, 938 (Utah 1993); Barrett v. Peterson, 868 P.2d
96, 98 (Utah App. 1993).
B.
Utah .Rule of Appellate Procedure 4(b) is Unclear and a Trap
For Litigants; This Court Should Clarify its Meaning.
The Davises filed their Motion for Reconsideration pursuant to
Utah R. Evid. 103(d)2, the "Plain Error Rule,11 and Utah Code Ann.
§ 78-7-243.

The Davises argued in their Motion that the Plain

2

Utah R. Evid 103(d) provides:

Plain error.
Nothing in this rule precludes taking
notice of plain errors affecting substantial rights although they
were not brought to the attention of the court.
3

Utah Code Ann. § 78-7-24 provides:
Courts of justice—Authority.
(1) All courts of justice have the authority necessary to
exercise their jurisdiction.
(2) If a procedure for an action is not established, a
process may be adopted that conforms with the apparent
intent of the statute or rule of procedure.
14

Error Rule, coupled with Utah Code Ann. § 78-7-24, provided a
mechanism

whereby

they

could

properly

bring

their

Motion

for

Reconsideration to the trial court's attention.
This Court has held that a party cannot extend the time for
filing an appeal simply by filing a "Motion for Reconsideration.11
See Peav v. Peav, 607 P.2d 841, 843 (Utah 1980).
Campbell

v. Foa

modified

its

& Son, 808 P.2d

holding

in

Peay,

1061
and

(Utah

ruled

In Watkiss &

1991) this

that

a

Court

motion

for

reconsideration will toll the time for appeal when the Motion for
Reconsideration can be deemed to be the equivalent of a motion for
a new trial under Utah R. Civ. P. 59.

See Id. at p. 1068 (Stewart,

J., dissenting).
Utah R. App. P. 4(b) provides in this regard, that "the time
for appeal for all parties shall run from the entry of the order
denying a new trial or granting or denying any other such motion
[similar to motions brought pursuant to Rules 50(b), 52(b) and
59]."

The law is unclear, however, what motions might amount to

"any other such motions."
Rule 4(b) continues:

"A notice of appeal filed before the

disposition of any of the above motions shall have no effect."
Accordingly, the language in White, Peay, Foa and Rule 4(b) left
the Davises' April 4, 1994 Notice of Appeal

in the

following

No annotated Utah appellate decision has ever addressed the
meaning or scope of § 78-7-24.
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possible statuses after the tria

court entered its May 2,

1994

Order:
Under White

Timely.

Under Peay

Timely.

Under Foa

Timely
if
Davises'
Motion
pursuant to Utah R. Evid.
103(d) and § 78-7-24 was not
the equivalent of one of the
motions set forth in Utih R.
App. P. 4(b); premature and
ineffective if the Davises'
Motion
was
the
functional
equivalent of those motions.

Under Rule 4(b)

Timely if the Davises' Motion
did not amount to "any other
such motion11; premature and
ineffective if the Davises'
Motion was "any other such
motion."

Because of this state of the law, and being uncertain whether
the trial court had jurisdiction to enter its May 2, 1994 Order,
the Davises paid a second appeal
of Appeal on May 9, 1994.4

ee and filed their second Notice

The following table illustrates the

possible statuses of that second Notice of Appeal:
Under White

Unnecessary because trial court
had no jurisdiction to enter
its May 2, 1994 Order.

Under Peay

Uncertain because Peay did not
address
the
trial
court's
ability to consider a motion
for reconsideration after a
Notice of Appeal had been
filed.

4

0n May 17, 1994, Justice
consolidating the two appeals.

ichard C. Howe signed an order
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Under Foa

Necessary
if
the
Davises'
Motion for Reconsideration was
the
equivalent
of
the
enumerated motions; unnecessary
if a motion pursuant to Utah R.
Evid. 103(d) or § 78-7-24 and
does not extend the time for an
appeal.

Under Rule 4(b)

Necessary
if
the
Davises'
Motion
for
Reconsideration
amounted to "any other such
motion11; unnecessary if it did
not.

The uncertainty

surrounding the trial court's May 2, 1994

Order dictated that the Davises incur the expense of a second
Notice of Appeal, a second appeal fee, and a Motion to Consolidate.
The law is not clear that the Davises had to incur any of these
expenses.

The law also is not clear that the Davises incurred

these costs unnecessarily.

When, however, an error would have been

jurisdictionally fatal to the Davises' appeal, they had no choice
other than to file their second Notice of Appeal.
Under any analysis the Davises timely appealed.

Especially in

jurisdictional issues such as this, however, where an error or
misjudgment

is fatal to an appeal, this

Court

should

clearly

resolve (1) when, if ever, a trial court can consider a motion for
reconsideration after a party has filed a Notice of Appeal; (2) the
circumstances under which a pending motion for reconsideration
tolls the time for filing a Notice of Appeal; (3) whether there is
any need to file a second appeal of an order entered
jurisdiction; and

without

(4) how litigants can determine if a pending
17

motion for reconsideration tolls the time for appeal.

Without

doing so, the applicable standard of review remains unclear.
C.
The Trial Court Either (1) Committed Plain Error or (2) Abused
Its Discretion In Failing to Ask Prospective Jurors Requested Voir
Dire Questions and in Refusing To Vacate the Jury Verdict Due To
Extensive Pre-trial Publicity That Deprived the Davises of an
Impartial Jury.
1.

The Davises Were Entitled To a Trial By Impartial Jurors.
Article I, § 10 of the Utah Constitution provides, in

pertinent part:
In courts of general jurisdiction, except in
capital cases, a jury shall consist of eight
jurors. In courts of inferior jurisdiction, a jury
shall consist of four jurors.
In criminal cases
the verdict shall be unanimous.
In civil cases
three-fourths of the jurors may find a verdict. A
jury in civil cases shall be waived unless
demanded.
Article I, § 10 guarantees the right of jury trial in civil cases.
See International Harvester Credit Corp. v. Pioneer Tractor and
Implement, Inc., 626 P.2d 418, 421 (Utah 1981).

Moreover, that

guarantee is not limited merely to a trial before jurors.
the guarantee is of a trial by an impartial jury.

Rather,

See State v.

Pike, 712 P.2d 277, 279 (Utah 1985).
The Utah Constitution further provides at Art. I,

§ 7:

No person shall be deprived of life, liberty or
property151 without due process of law.

l5I

A legal claim or cause of action is a constitutionally
protected property right within the meaning of Art. I § 7. See
Buttrev v. Guaranteed Sec. Co., 78 Utah 39, 300 P. 1040, 1045
(1931).
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Due process similarly requires that a litigant receive a "trial by
an impartial jury free from outside influences."

See State v.

Clark, 675 P.2d 557, 560 (Utah 1983)(quoting Sheppard v. Maxwell,
384 U.S. 333, 362 (1966)(emphasis added)).
These constitutional rights require courts to be vigilant in
assuring juries remain impartial:
Given the pervasiveness of modern communications
and
the
difficulty
of
effacing
prejudicial
publicity from the minds of the jurors, the trial
courts must take strong measures to ensure that the
balance is never weighed against the accused. And
appellate tribunals have the duty to make an
independent evaluation of the circumstances.
Id.
This Court has defined "impartiality" as a "mental attitude of
appropriate indifference."
(Utah 1977).

State v. Brooks, 563 P.2d

799, 802

In State v. Bailey, 605 P.2d 765, 767 (Utah 1980),

this Court explained the nature of this indifference:
Chief Justice Marshall, presiding over the trial of
Aaron Burr in 1807, defined an impartial jury as
one composed of persons who "will fairly hear the
testimony which may be offered to them, and bring
in their verdict, according to that testimony, and
according to the law arising on it." Burr's Trial
p. 415.
2.
Probing Voir Dire Is Necessary To Ensure Impartial Jurors
Hear a Case.
Jury voir dire plays an important role "in ensuring that all
litigants in a case receive a fair and impartial jury."
James, 819 P.2d 781, 797 (Utah 1991)(emphasis added).

State v.
Voir dire

"has evolved into a means of detecting and, so far as possible,
19

eliminating bias and opinion from the courtroom."
98.

Id. at pp. 797-

Trial courts must be vigilant to "probe jurors on all possible

issues of bias, including press coverage."

Id. at p. 798 (emphasis

added) .
Voir dire exists (1) to detect bias justifying a challenge for
cause;

and

(2) to

assist

peremptory challenges.

counsel

in

the

intelligent

use

of

See, e.g., State v. Worthen, 765 P.2d 839,

844 (Utah 1988); State v. Taylor, 664 P.2d 439, 447 (Utah 1983).
This Court has emphasized that
the fairness of a trial may depend on the right of
counsel to ask voir dire questions designed to
discover attitudes and biases, both conscious and
subconscious, even though they "would not have
supported a challenge for cause." . . . Juror
attitudes revealed during voir dire may indicate
dimly perceived, yet deeply rooted, psychological
biases or prejudices that may not rise to the level
of a for-cause challenge but nevertheless support a
peremptory challenge.
Worthen, 765 P.2d at P. 845 (quoting, State v. Ball, 685 P.2d 1055,
1060 (Utah 1984))
Accordingly, "courts must liberally exercise voir dire beyond
minimal

constitutional

reguirements

prejudice from the trial proceedings.'"
P.2d

96,

98

(Utah

App.

'to

eliminate

bias

and

Barrett v. Peterson, 868

1993)(quoting

James,

819

P.2d

at

798)(emphasis added)).
(3) If the Trial Court Lacked Jurisdiction or Authority to
Enter Its Order Denying Motion for Reconsideration of Order Denying
Motion for New Trial, Plain Error Occurred At Trial
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As discussed

in Point

III.B, supra, Utah

law

is unclear

whether the trial court had authority to enter its May 2, 1994
Order after the Davises had filed their April 4, 1994 Notice of
Appeal.

If the trial court lacked jurisdiction to enter that

order, the Davises7 appeal is governed by a plain error standard.
Utah R. Evid. 103(d) provides:
Plain error. Nothing in this rule precludes
taking notice of plain errors affecting
substantial rights although they were not
brought to the attention of the court.
This Court recently explained a party's burden in establishing
plain error:
In general, to establish the existence of
plain error and to obtain appellate relief
from an alleged error that was not properly
objected to, the appellant must show the
following:
(i) An error exists; (ii) the
error should have been obvious to the trial
court; and (iii) the error is harmful, i.e. ,
absent the error, there is a reasonable
likelihood of a more favorable outcome for the
appellant,
or
phrased
differently,
our
confidence in the verdict is undermined.
State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993)(emphasis added).
The Davises meet that burden.
The

Times-Independent

articles

collectively

attached

as

Exhibit "A" to the Addendum contain numerous bases for having
undermined confidence in the jury verdict in this case.

Grand

County citizens were repeatedly threatened with the specter of an
impending "medical crisis" to patients in the Hospital's Grand,
northern San Juan and eastern Emery Counties service area (R.500;

Exhibit "A11 to the Addendum) . Articles repeatedly referred to the
Hospital's potential

closure.

Citizens

formed

a committee to

assure the viability of the Hospital, and that committee, along
with

Hospital

staff

and

board

members,

held

public

meetings

throughout Grand County to highlight the Hospital's precarious
financial
concern

condition.
that

costs

At
of

those

medical

meetings,
care

attendees

were

increasing

expressed
due

to

malpractice suits.
The Hospital board had persuaded the Grand County Council to
place a 1% tax-increase referendum on the November 1993 ballot.
Advertisements

and

news

articles

concerning

that

tax-increase

referendum appeared in the Moab newspaper during the late summer
and early fall of 1993.

Grand County citizens were barraged with

threats the Hospital would close if the tax increase failed.

Every

Grand County voter in the Fall of 1993 was likely aware of that
proposal.
On November 18, 1993, less than two weeks before the beginning
of the Moab trial

in this action, the Times-Independent ran a

front-page article referring to a Grand County "bail-out" necessary
"to help the hospital remain open through the end of the year."
(R. 503; Exhibit "A" to the Addendum).
reproduced on the opposing page.
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The entire article is

Thursday, November 18,1993

County votes bail-out to
keep the doors open at
Allen Memorial Hospital
By Ken Davey
The Grand County Council voted
Monday evening to give the Allen
Memorial Hospital Board $82,000 to
help the hospital remain open
through the end of the year.
That action was taken at the urgent request of the hospital board,
following a presentation by board
members Dixie Barksdale and Bob
Jones.
According to the board members, a
recent drop in hospital revenues has
drained the financial resources of the
facility to the point that it could not
meet payroll in the future. A
$200,000 fund reserve at the beginning of this year has been Teduced to
$54,000, with $35,000 of that earmarked for the 1993 payment to the
Community Impact Board, to repay
the loan used to expand and improve
the emergency room last year. And
operating losses in November and
December are estimated to total

tion of the property taxing power of
about $100,000.
the district, and earlier this "month re"In the last few weeks," said
jected a referendum to institute a one
Barksdale, "we've learned we will
percent sales tax.
not have the money to keep the
"No longer will the property owndoors open through this year."
ers
of Grand County support their
In the short term, added Barksdale,
hospital,"
she stated. "No longer do
the hospital has laid off 6 out of 65
individuals
who live and work in
employees, and a larger workforce
Moab
and
Grand
County consider
reduction may be needed. Barksdale
hospital
and
medical
care a priority
also said that the hospital is moving
of
"support,
if
it
means
they have to
toward eliminating acute care beds
pay
taxes
to
do
so."
and expanding the extended care or
But Bob Jones, who joined the
nursing home services. She added
hospital
board just a few weeks ago,
that home health services and
had
a
different
view.
staffing of the emergency room will
"I
don't
know
that anyone was
continue.
saying,
'don't
give
money to the
Barksdale slated that the hospital
hospital',"
Jones
said.
"I think there
is a major employer in town, and
was
a
lot
more
being
said: 'We're
that closing it would have a negative
not
comfortable
that
the
business is
effect on the local economy, as well
as making it more difficult to attract run very well. Make the business
run well, make it be accountable,
future economic development projects to Moab. She also discussed re- and then maybe I'm willing to share
cent elections where county voters in some of my money with it But why
(Cont.onPageA-3)
1992 turned down the rc-authoriza(Cont. from Page A-l)
throw it down a ratholc'?"
Revenues at the hospital began to
fall over the summer, when the
physician staff was reduced to one
doctor, and fewer doctors mean fewer
procedures done at the hospital, and
less cash coming in while operating
expenses remained relatively stable.
Actual patient revenues this year arc
now expected to fall -more than
5400,000 below original estimates.
Hospital board members said they
arc looking at a couple of physicians
who may set up practice ^oro.by, Jhc
middle of 1994.
,, „ T
The mineral lease money now going to the hospital was expected to
go to other special service districts,
especially the Solid Waste
Management District, which is tak23
ing over operation of the local landfill.

That article threatened the Hospital could not meet payroll in
the future.

It quoted a Hospital board member as saying the board

had "learned we will not have the money to keep the doors open
through this year."

It ominously reported the Hospital had laid

off 10% of its workforce, and that a further workforce reduction
might be needed.

Finally, it reminded readers "that the hospital

is a major employer in town, and that closing it would have a
negative effect on the local economy, as well as making it more
difficult to attract future economic development projects to Moab."
Less than two weeks after the November 18, 1993 article was
distributed and read throughout Grand County, plaintiffs' trial
began in Moab before a Grand County jury.

For at least six months

that jury had been inundated with information about the Hospital's
precarious financial situation, its impending closure, and its
inability even to meet payroll.
As a result, the Grand County jury had likely formed attitudes
and biases, both conscious and subconscious, that at the least
created

a

reasonable

likelihood

that

plaintiffs'

irreparably prejudiced before it even began.

case

was

The jury could well

have looked on the Davises' lawsuit as the final nail in Allen
Memorial

Hospital's

highly

visible

coffin.

This

barrage

of

information more than satisfies the "reasonable likelihood" and
"undermining of confidence" standards for plain error contained in
Dunn.
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Moreover, the Hospital's counsel was diligent in keeping any
references to insurance from the jury (R. 551).

The jury likely

understood no one other than the Hospital itself would be liable
for the jury's verdict.
The trial court became aware of these Moab newspaper articles
at least by March 2, 1994, when the Davises filed them as exhibits
to their Memorandum in Support of Motion for Reconsideration of
Order

Denying

Motions

for New Trial

(R. 473, 489-503).

The

contents of the articles therefore were known and obvious to the
trial court for at least 35 days before the Davises filed their
first Notice of Appeal.

The claimed error was patently obvious to

the trial court for almost five weeks before

it was arguably

divested of jurisdiction if the White doctrine applies.

Thus, the

Davises have satisfied the requirements for application of the
plain error doctrine in this case.
This Court has left no doubt about the purpose of the plain
error doctrine embodied in Rule 103(d):

"At bottom, the plain

error rule's purpose is to permit us to avoid

injustice.

No

statement of the factors that are important to our deliberations on
the point should be read to limit our power to achieve that end.11
State v. Eldredqe, 773 P.2d 29, 35 n.8 (Utah), cert, denied, 493
U.S. 814 (1989).
This Court has held that it has "'the sua sponte prerogative
. . . to notice, consider, and correct [plain] error which is not
. . . assigned on appeal, but is palpably apparent on the face of
25

the record. '"

State v. Menzies, 845 P.2d

220, 233 n.47

(Utah

1992) (quoting, State v. Tillman, 750 P.2d 546, 552-53 (Utah 1987)).
Under the plain error standard,

n

an error requires reversal

when it is 'plain, ' i.e., obvious to the trial court, and also
harmful,

i.e.,

affects

claiming plain error].11

the

substantial

rights

of

the

[party

Ona Intern. (U.S.A.) Inc. v. 11th Ave.

Corp., 850 P.2d 447, 459 (Utah 1993)(emphasis added).
With respect to the dual "obvious" and "harmful" prongs of the
plain error rule, this Court has held:
We note that the two plain error requirements
of obviousness and harmfulness are related and
that the obviousness requirement poses no
rigid and insurmountable barrier to review.
For example, the more harmful an error is, the
more likely an appellate court is to conclude
that it was objectively obvious, because a
high degree of harmfulness might be expected
to attract a trial court's attention. On the
other hand, in appropriate cases we can
exercise our discretion to dispense with the
requirement of obviousness so that justice can
be done, as when an error not readily apparent
to the court or counsel proves harmful in
retrospect.
Eldredqe, 773 P.2d at p. 35 n.8.
The plain error doctrine accordingly requires vacation of the
jury's verdict.
(4) If the Trial Court Had Jurisdiction to Enter Its May 2,
1994 Order Denying the Davises' Motion for Reconsideration, It
Abused Its Discretion in Doing so.
If the trial court had jurisdiction to enter its May 2, 1994
Order Denying Motion for Reconsideration of Order Denying Motion
for New Trial, that Order, and
26

its underlying

April

18, 1994

Memorandum Decision (Exhibit

lf fl

B

to the Addendum) , are subject to

an abuse-of-discretion standard of review.

See, Crookston v. Fire

Ins. Exch., 860 P.2d 937, 938 (Utah 1993)(denials of new trial are
reviewed for abuse of discretion); Barrett v. Peterson, 868 P.2d
96, 98 (Utah App. 1993) (challenges to the trial court's management
of

jury

voir

dire

is

reviewed

under

an

abuse

of

discretion

standard.)
In Barrett the Utah Court of Appeals reversed a jury verdict
due

to

inadequate

publicity.
exposure

voir

dire

of

jurors

regarding

pre-trial

The pre-trial publicity in question involved the

of potential

jurors

negligence or tort reform.

to media

articles

about

medical

In explaining its reversal of the jury

verdict, the Barrett court explained:
In light of the pervasive dissemination of
tort-reform information, and the corresponding
potential
for general
exposure
to
such
information by potential jurors, a plaintiff
is entitled to know which potential jurors, if
any, have been so exposed. . . . Failure to
ask such questions ignores the plaintiff's
"need to gather information to assist in
exercising . . . peremptory challenges.11
*

*

*

Prejudicial error is shown if the appellant's
right to the informed exercise of peremptory
challenges has been "substantially impaired.11
*

*

*

Barrett, 868 P. 2d at pp. 101, 103 (emphasis provided by the Barrett
court).
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The

trial

requirements.
Motion

for

court

failed

to

satisfy

these

constitutional

In its Memorandum Decision denying the Davises'
Reconsideration

(R.

534-39;

Exhibit

"B"

to

the

Addendum), the trial court addressed three issues. As shown below,
however, it did not resolve them according to controlling law.
First,

rather

than

treating

the

Davises7

motion

as

one

pursuant to Rule 103(d) and Utah Code Ann. § 78-7-24, the trial
court

determined

it

would

treat

the

Davises'

Motion

for

Reconsideration either as an amended motion for a new trial, or,
alternatively, as a Rule 60 motion.
534-535,

Exhibit

characterized

fl ff

B

to

the

See Memorandum Decision (R.

Addendum) .

Having

mistakenly

the motion in that manner, the trial court then

embarked upon an analysis of whether there was newly discovered
evidence.
rule,

the

Although the Davises brought their motion under neither
trial

court

engrafted

a

newly

discovered

evidence

requirement where one does not exist.6

6

In doing so, however, the trial court concluded that "[a]11
of the newspaper articles submitted by Plaintiffs were known to or
with reasonable diligence could have been known to Plaintiffs11 (R.
535).
This conclusion inescapably indicates the offending
newspaper articles were, or with reasonable diligence could have
been, also known to the trial court itself and to the jury. If
anything, this conclusion by the trial court satisfies the
requirement under a plain error analysis that the claimed error be
obvious.
The conclusion in no way, however, defeats the Davises' claim
that the trial court abused its discretion in denying their Motion
for Reconsideration.
If anything, it indicates the prospective
jurors had, along with the Davises, been exposed to the Hospital's
prejudicial "publicity blitz.11
28

Thus, the trial court abused its discretion in imposing a
newly

discovered

evidence

standard

on

the

Davises' Motion

to

Reconsider pursuant to Utah R. Evid. 103(d) or § 78-7-24.
Second, the trial court concluded it could not
conclude that there exists any connection
between Plaintiffs7 counsel's failure to
inquire into those specific attitudes of the
jury and a finding by the jury of no claim. .
. . The verdict entered by the jury herein
was a special verdict wherein they found no
cause of action . . . .
It clearly appears
from the special verdict that no deliberations
were made with regard to any amount of damages
(emphasis provided by the trial court).
In making this comment, the trial court assumes the jury's failure
to reach the issue of damages shows the jury was not prejudiced by
the Hospital's pre-trial publicity blitz.

The trial court assumes

a prejudiced jury would have found liability, and then awarded
insufficient or no damages.
In Evans v. Doty, 824 P.2d 460, 468 (Utah App. 1991), cert.
denied, 836 P.2d 1383 (Utah 1992), the defendant surgeon made the
same argument.

In rejecting that argument, the Court of Appeals

held as a matter of law:

M

We cannot assume that a jury would

manifest its bias by only reducing damages.

It is equally likely

that a biased jury might act on its bias by finding the defendant
not

negligent."

Accordingly,

the

trial

court

abused

its

discretion, and erred as a matter of law, in concluding that the
jury's failure to reach damages somehow proves the jury was not
prejudiced by the Hospital's pre-trial publicity.
29

Third, the trial court abused its discretion when it concluded
its trial voir dire was constitutionally adequate:
The Court can clearly see that from the
attachments
of
Plaintiffs'
to
their
application that they feel the community was
prejudiced against them. The Court believes
that appropriate inquiry was made in to any
such prejudice in the normal voir dire.
Memorandum Decision (R. 536; Exhibit

fl fl

B

to the Addendum) .

Both the record in this case and applicable law establish the
trial court was mistaken when it concluded voir dire satisfied
constitutional

requirements.

Before trial

began, the

Davises

requested the following voir dire questions:
13. What magazines do you or members of your household
subscribe to?
17. Do you believe that a verdict against Allen Memorial
Hospital in this case could affect you?
(R. 261; Exhibit

lf

C" to the Addendum).

The trial court did not pose question no. 13 to prospective
jurors

(R.

548-627) .

Moreover,

the

trial

disallowed and refused to ask question no. 17
to the Addendum).

court

specifically

(R. 553; Exhibit f,Dfl

It thus explicitly prohibited the Davises from

asking the single proposed voir dire question that had any chance
of eliciting juror bias resulting from the prejudicial pre-trial
publicity.

These failures devastated the process of selecting an

impartial jury.
Notwithstanding what the trial court itself has characterized
as the Hospital's pre-trial "publicity blitz11 (R.536; Exhibit "B"
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to the Addendum), the trial court refused to permit the Davises to
determine the impact the "publicity blitz" had
jurors.

on prospective

In refusing the Davises that opportunity, the trial court

abused its discretion and acted contrary to controlling law.
Doty was a medical malpractice action against a surgeon.
Corinne Evans claimed the trial court improperly refused to ask
potential jurors certain voir dire questions

including several

general questions probing the prospective jurors' exposure to tort
reform information.

In explaining the trial court's duty to permit

voir dire questions the Doty court wrote:
The judge must also allow counsel
the
opportunity to hear responses to questions
that may indicate hidden or subconscious
attitudes. Without such an opportunity, the
prospect of impaneling a fair and impartial
jury is diminished.
Doty, 824 P.2d at p. 462.
The Doty court established the procedure courts must follow to
determine if prospective jurors have been influenced by prejudicial
pre-trial publicity:
Counsel must first ask questions to determine
if the prospective juror had read anything
that might affect the juror's impartiality, or
whether the juror regularly reads any of the
magazines or publications that have printed
the prejudicial material.
* * *
We . . . thus hold that before a plaintiff may
inquire as to a juror's exposure to a specific
article or advertisement. . . the plaintiff
must lay a foundation that the juror is likely
to have been exposed to the material, and
31

further that the material was published
recently enough so that the juror will likely
remember reading it.
Id. at pp. 465-66.

The trial court ignored this procedure.

Thus, the trial court abused its discretion and erred as a
matter of law in two respects when it concluded
"appropriate

inquiry11

during

Exhibit "B" to the Addendum).

"the

normal

voir

that it made

dire"

(R. 536;

First, it refused to ask prospective

jurors if they read The Times-Independent, the newspaper of general
circulation in Grand County.

Second, the trial court abused its

discretion and erred as a matter of law in concluding there was no
need for the Davises to inquire of jurors about their exposure to
the very

recent

"publicity

blitz",

and the November

18, 1993

article (R. 503; Exhibit "A" to the Addendum), in particular.
Barrett was another medical malpractice action.

Building on

the analysis begun in Doty, the Barrett court reversed

a jury

verdict for the defendant physician because of inadequate voir
dire:
In this case, none of the questions asked by
the trial court even remotely
addressed
whether the prospective jurors had heard or
read anything relating to tort-reform issues.
Nor did the trial court attempt to address in
a more general fashion the issues of medical
negligence and tort-reform propaganda in its
voir dire questioning. The court asked only
broad questions concerning the prospective
jurors' self-assessed ability to be fair and
impartial. As a result of this limited line
of questioning, appellant was wholly unable to
determine which, if any, prospective jurors
had been exposed to tort-reform propaganda,
much less whether that exposure produced
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hidden or subconscious biases affecting their
ability to render a fair and impartial
verdict.
* * *

In view of our earlier conclusion that
appellant was denied an opportunity to ferret
out jurors who had been exposed to tort-reform
material, and was prevented from further
questioning
of
such
jurors,
appellant's
ability
to
intelligently
exercise
his
peremptory
challenges
was
substantially
impaired.
* * *

Accordingly, the inadequate voir dire in this
case substantially impaired appellant's right
to the
informed
exercise
of
peremptory
challenges, and thus constitutes reversible
error.
Barrett, 868 P.2d at pp. 102~04 (emphasis provided by the court).
The Utah Constitution requires courts to permit effective and
probing voir dire about prospective jurors' exposure to prejudicial
pre-trial publicity.

The trial court abused its discretion, and

committed reversible legal error, in its conclusions that (1) the
Davises' Motion to Reconsider was subject to a newly discovered
evidence requirement;
proves

they

were

not

(2) the jury's failure to find
biased;

and

(3)

trial

voir

liability
dire

was

constitutionally adequate.
If the trial court had jurisdiction to enter its April 18,
1994 Minute Entry (Exhibit "B" to the Addendum) and May 2, 1994
Order, this Court should

(1) find the trial court abused

33

its

discretion in reaching the conclusions it did; and (2) vacate the
jury verdict.
(5) The Trial Court Abused Its Discretion By Failing to Ask
Requested Voir Dire Questions.
The Davises have already discussed in Point VII.B.(4), supra,
the trial court's failure to ask prospective jurors the Davises'
requested voir dire question numbers 13 and 17 (R. 261, 553, 548627; Exhibits

M

C" and "D" to the Addendum).

For all the reasons previously given in the Davises' Argument,
the trial court abused its discretion in failing to ask prospective
jurors those questions.
VIII.

CONCLUSION

For the foregoing reasons, this Court should vacate the jury's
verdict.
DATED:

August /4

. 1994.
Respectfully submitted,
ANDERSON & WATKINS

Bruce Wycof f A ( JT^
Attorneys foiL^ppellants
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Shortage of doctors may put Grand
County in a medical crisis
situation
nity as a whole.
The decision by Waddingham fol^ lows a move earlier this year by Dr.
Jim Redd, who has since set up practice in Blanding. It means the only
physician practicing full-time in
Moab is Dr. Steve Rouser, with Dr.
Robert Murray semi-retired and caring for a reduced patient load. The
county also relics on April Randle
That news was reported to a meetand M. J, Stanford, highly trained
ing of the Grand County Council
nurses licensed to perform a number
Tuesday morning, following a speof medical procedures.
cial Allen Memorial Hospital Board
Hardman said he has been in touch
meeting Monday evening.
with companies that provide physiAccording to hospital administracians on a temporary basis. In additor Kim Hardman, it will mean a
tion, said Hardman, the hospital has
probable reduction in revenues at the
gone to medical recruiters in the
hospital in addition to a shortage of
hope of luring another doctor to
primary caregivers for the commumove into the community.

By Ken Davey
Moab faces a "critical," but medical officials hope temporary, shortage of physicians following a decision by a Wyoming doctor to cancel
plans to set up practice here this
summer, and a decision by Dr. Rand
Waddingham to leave the area in
July.

The new doctor who expected to
arrive this summer and work with
Waddingham in obstetrics (the delivery of babies), called Hardman last
week to say he had changed his
mind. Obstetrics requires that a doctor be available all hours of the day
and night for deliveries, and along
with personal reasons, Waddingham
cited the lack of backup as a major
factor in his decision to move back
to the Houston area.
Hardman said the hospital board
would like to push forward with an
effort to establish a medical office
building as an inducement for doctors to come here in the future,
adding that office space in Moab is
growing more scarce. He proposed

that the county look at pursuing federal grants and no-interest loans for
the funds to build an office complex
on hospital land on the north side of
Fourth North.
The council agreed to hold a public hearing on June 28 to discuss the
question, along with any other views
of residents on how grant and loan
money can be utilized to improve
health care in the community.
Hardman also announced the hospital board will be distributing a
survey to local residents, with the
aim of finding out which medical
services are considered community
properties. He also said the survey
will ask if residents want to re-establish the district's property taxing
power, taken away by county voters
last November, and whether they
wish to pursue a one percent sales'
tax to fund health care in the area:'
The state legislature approved last
winter a sales tax option for some
rural counties including Grand that
have had difficulties funding medical
services, and voters In Kane County
overwhelmingly approved the meat
sure last month.
£

Thursday,

July 22,

1993

Hospital wants voters to appro ve
sales tax increase for operations
By Ken Oavey
The Allen Memorial Hospital
board has asked the Grand County
Council to place on the ballot a referendum to increase the sales tax in
the county by one percent. If passed
by voters, the measure could result
in an estimated SI million a year for
health care in the county.

The hospital board did not recommend whether to call a special election or to put the question on the
November ballot
Last year, voters did not extend the

Impact

property taxing power of the district,
which generated in 1992 about a
quarter of a million dollars that was
used to subsidize hospital operations.
But the state legislature then
passed a measure allowing local rural
counucs to add one percent 10 the
saies tax, provided that money go
only to health care services. The
hospital board decided to recommend
that alternative, rather than going
again for the property tax.
According 10 hospital board
chairman Rick Hover, the top pnor-

liv of the district is to recruit physicians to move to Moab. Currently
there is only one full-ume doctor
practicing at the hospital, and no obstetric services, outside of emergencies, arc now available here/ The
hospital district has contracted with a
Provo medical firm to provide additional medical staff to cover die
shortage. A medical recruitment
company has told the board that a
stable source of local funding for the
hospital is needed.
'Unul we can financially guarantee the viability of our hospital, IVS

Board honored here . . .

Members ot the Utah Permanent Community IrrtDact Board toured a
number of facilities in the Moab area Wednesdav and Thursday last*
week before going on to San ]uan Countv joe Jenwns ngnt chairman
of the board and Director ot the Department or Community and
Economic D< ^looment for the state, board staff director Keith
Burnett, left, id other board members toured the new Countv
Courthouse and jail during the Wednesdav afternoon session
Members also visited Allen Memorial Hospital s new emergency
wing, the new Moab Information Center, the Moab Fire Station and
the golf course before traveling south The board vas instrumental in
funding ail ot those projects—along with others nere—with outnght
grants and low interest loans They were bhown lupreciation here bv
local officials from Moab Crtv Crand Countv 'he Fire District and
others, at a bruncn Wednesdav evening ina a oreaktast at the golf
course on Thursday morning.

rrvmrnT

going to be hard for us to recruit any A
physicians.'* Hover told the Countv i
CounciL "And without physicians,
it seems to me we don't have a hospital.Hover also said the district is
looking at replacing die current hospital building with a new structure,
to be built on hospital-owned lantf
across the street.
"We can envision in the near t
cure, which to me is in die next 4
years, of having a need for a new tl
cility, stnetly because die one wc TA
in now is 37 years old," Hover
stated. "We've reached a point, I feel,
where that building is going to cobt
more to renovate and bring up to
code than it would to possibly put in
a new facility."
The hospital district also wants to
move forward on plans to constrt*^ a
medical office and clinic, ag
a
way to enuce physicians to move 10
town. The district is proposing that
the county borrow S350,0O0 for that
project. The new clinic could then be
operated by the hospital or sold to
the doctors.
Then the physicians diemseives
have a vested interest in die coumv,**
Hover added. 'They re not quite so
quick to leave."
Hover also stated that if the saies
tax referendum is adopted, the moncv
generated could go to providing increased medical services for low income residents, as well as helping to
fun search and rescue and the local
ambulance service.
Much of die informauon presented
is contained in a Strategic Plan dis- J
aisscd by the hospital board over the i
past few months. County council 1
-members said there would hkcly be :
public mccungs on die sales tax re i- *
erendum before they decide 10 plate .
it before local voters.

>ine i imes-maepenaeni, mursaay, j r

23,1393

Dunty Council, Hospital Board
:o meet Tuesday to try to iron
>ut communication problems
by Ken Davey
"We know there are doctors who
The Grand County Council and
want to move here," said
he Allen Memorial Hospital
McDougall, "but they haven't
District Board will meet this coming
come."
Tuesday to "clear the air" over quesNurse practitioner Suzanne Allen,
ions regarding the operation of the
who formerly worked in Moab, said
lospital.
she knew of doctors who had exThat decision was made by the
pressed interest in coming here. She
ounty council Tuesday evening after
said that interest was not rejected by
. request to hold the meeting came
the hospital administration, but
rom the hospital board, relayed by
"there hasn't been a real energetic ef[en Ballantyne, who represents the
fort" to recruit them.
ouncil on that board.
While differences between the
"There's a general perception that
council and die hospital board appear
lere's not a Jot of confidence beto be coming to a head, differences
iveen the two boards," said council
between the city and county seem to
hairman Charlie Peterson. "The
be well on the way to resolution.
ospital board is anxious to get the
Council member John Maynard repproval of this board on some very
ported that a meeting between city
nportantfinancialmatters."
and county officials has led to broad
One such financial matter is a reagreement on setting up a joint
uest from the hospital board to have
planning and code enforcement dele county borrow 5350,000 for the
partment.
Dnstruction of doctors' offices and a
According to Maynard, building
tedical clinic across the street from
inspection services will be merged,
ie hospital, as an incentive to get
with the city providing a residential
lysicians to move here. Another is
building inspector to augment the
request to place before the voters a
services of county building inspector
ferendum to adopt a one percent
Jeff Whitney. City code enforceJes tax to fund public health care
ment officer Debby Gilgcr will work
the county.
Voters last
in the same department, and be
ovember rejected an effort to extend
available to investigate zone and ore hospital district's property taxing
dinance violations county-wide. In
Nvers for an additional 10 years.
addition, said Maynard, longstanding
Health Care
differences over billing questions beV'onna McDougall told the council
tween the city and county, particuthe formation of an organization
larly over animal control and emerilled
Concerned
Citizens
gency and law enforcement dispatching services, have been resolved,
bmmittec for Health Care, which
with both entities basically agreeing
raising concerns about the future
to forget about trying to collect on
f health care in the county, in light
f the recent difficulties recruiting the charges.
Courthouse Near Completion
id holding physicians in town.
Council chairman Peterson anLast winter, Dr. Jim Redd movedi
s practice from Moab to Blanding.i nounced that the jail construction
t June a physician from Wyoming! and courthouse renovation, under
:hedulcd to move here changed his. way since last autumn, is near comind, and in July Dr. Rand
pletion. Peterson said the Sheriffs
r
addingham closed his practice here
department plans to move into the
id returned to Texas.
new facility next week, with other
county departments to follow over

the next few weeks. But the county
is still scrambling to provide furnishings for the facility, especially
the courtroom: Money for that was
cut from the construction budget last
year in an effort to lower the cost of
the project
Sheriff Jim Nyland and Chief
Deputy Doug Squire told the council
they needed approval to purchase a
voice recorder to make tapes of all
telephone and radio communications
(Continued on Page A3)
(Continued from Pg. 1)
regarding emergency services, as pan
of the enhanced 911 system that they
hope will be in operation within the
next 3 weeks. Money for the
recorder purchase will come from
funds collected from a surcharge on
local telephone service over the past
9 months.
The enhanced 911 system will allow dispatchers immediate computer
access to the telephone numbers and
addresses of any emergency call received. Emergency service personnel
say the new system will allow them
to know exactly where an emergency
call is coming from, even if the
caller is unable to communicate.
Travel Council News
The Travel Council announced it
was setting up a committee to study
how the county should approach
promoting tourism in the future.
Travel Council chairman Lucky
Morse said the aim of the organization now is to extend the "shoulder"
seasons of spring and fall, "to
shorten the slow period in the winter."
Travel Council board member Bob
Jones invited council members
Peterson and Bill Hcdden to be part
of that committee. Jones added that
in recent weeks he has heard comments in town that tourism was
overrunning Moab, and that he believed those statements were
"irresponsible." He said comments
by National Park Service officials
fhnf Cf%n\/r\nlr%nAe K o r U n . i n t . . . —>-_.

Fixing Granu County's health cai . w o e s
is up to more than a handful of people
Moab and Grand County are indeed facing a
health care crisis. The fact that we are not the only rural
community in America with a similar problem, gives
us little comfort. We were pleased this week to receive
the following guest editorial from Dr. Donald N.
Marquardt, who practiced medicine in Moab for a
number of hectic years. Now a resident of Cedar Rapids,
Iowa, Dr. Marquardt still follows activities here, and
still cares a lot about our community. We commend
the following for careful reading by our subscribers:
I have watched with concern and amazement as the medical care
situation in Moab seems to be progressively deteriorating. It really
should be an idyllic place for physicians to live, yet there are three
levels of obstacles that the citizenry must confront for adequate
medical care to be available in rural areas. Each citizen of Moab
should stop for a moment and ask him/herself what has he/she, as
individuals and as a community, done in the last 20 years to improve
the medical care in Moab. R>r a few (active volunteers in EMT
services, unappreciated board members of the hospital board, or
employees of an under funded hospital) it has been way too much.
For most, its been damn little.
The three levels of government/community that need to be
addressed to hcip solve the medical care problems in a rural area
like Moab basically correspond to the federal, state, and community
levels of government:
1. Federal leveI;
It is important for people to realize that
there is a world out there, away from the red rock, that has made it
extremely difficult for rural areas to find family doctors. Health
care reimbursement pays a lot more for sub specialists to breast
augmentations in 4-6 hour days in Seattle than for primary care
physician to stabilize major life-threatening conditions and provide
preventive health care in 12-to-16-hour-days in Moab.
Have you written your legislators demanding that rural doctors and
hospitals get equal pay for equal services?
TL Stat*
teveh
Urban politicians (and many rural
politicians who live in the big city now) could care less if rural areas
get health care. Has any citizen or community group inquired of
their State government and University training programs what
percentage of their funding goes to training doctors in (for example)
heart transplants and what percentage goes for training family
doctors who can deliver babies? And what percentage of the
graduates of the University of Utah School of Medicine have ended
up directly serving the rural areas of the state?
Have you spoken with your state representative/agency to remind
them that every expectant mother and child in this state needs
convenient, competent, and accessible health care at least as much
as the State needs breast augmentations and heart transplants. [You
could remind your representative that studies have repeatedly
shown it costs the tax payers a lot less (and is a lot less painful) to
prevent major medical conditions than to remediate advanced
conditions.)
m. Lnral lfv»tr
The factors above are not unique to Moab, but
many local factors exacerbate the situation. I will divide those
factors into two groups, "family issues'' and "physician issues."
A) Family.
Family Doctors are usually part of a family.
Do not try to attract a doctor without considering what the
physician's family wants, needs, and (indeed!) expects:
1)
Good schools with community support for special
programs, small classrooms with individualized instruction, and
strong college preparatory classes available are frequently at the
top of the list
2)
A "sense of community," a "together community" with
identified goals and capable leadership to reach those goals.
Strongly divided leadership frequently wastes Itself on petty
arguments rather than dedicating itself to substantive programs.
3)
Healthy environment, clean air and water. Realistic
recognition of the environmental and work place hazards, whether
chemical and radioactive. A community willing to consider the
sacrifice of its most precious assets for potential environmental
disasters looses appeal for a growing family.
4)
Educational, social, and occupational opportunities for
the spouse/partner. With 2-income families ?he norm, the partner
must have opportunities for personal growth and developments as
well.
5)
Tolerance for alternative lifestyles.
Whereas
medicine was a male-dominated profession even a decade ago,
frequently the best "man' for the job is a woman. Discrimination on
th* ba«i« nf «•* tnr v i u a l nrWwMw) rt*lifinn

nr lutinnal nritrir*

6)
Perhaps most of all, physician families want to see
their physician. They want a work situation which guarantees that
the physician will be home at least 3 night out of 4, be able to take
vacations when needed, and be available for family events/crises.
Most family physicians' families want them to be part of the
family!
Have you volunteered In the schools and voted for better-paid
teachers and smaller classrooms? Have you supported the many
efforts to keep the local environment dean and healthy, the
communities strong through zoning and ordinances limiting noise,
visual, aa well as chemical pollution? Have you been working with
your neighbors and communlty/dty/county representatives to
develop a sense of unity from the petty bitterness and divislveness
that has characterized local politics for recent years?
B) Professional.
As a professional, the physician is not an
island. A physician needs:
1)
A stable hospital, one whose future is not in doubt, one
with a stable and knowledgeable board of directors. What is the
community vision for the hospital and how is the community
working, together, toward that vision? When local politics cause
the hospital administration to look like a game oi musical chairs,
an interviewing physician could hardly be impressed.
2)
A competent, supportive, forward-looking medical
staff: Other professionals with similar commitment to health care
and community goals. There are physidans (atypical of todays
society) willing to make fast bucks-tf you hire individuals who
come to Moab only to make the guaranteed salary, then you hire an
individual with no desire to make a commitment to the communty.
This is a recipe for never-ending searches for stop-gap physidans;
moving from one crisis to another. Ten years ago the hospital md
medical staff turned away a well-trained. University of UtahFP
Residency trained physidan who wanted to live in Moab. TTerc
was not enough business (read that income). Since that time, bth
hospital and medical staffs have been scrambling to pronde
coverage as supply dwindles and needs are astronomical. Forcsght
is needed.
3)
A humane schedule. A new physician can not mec the
needs of Moab. Moab needs a minimum of 4 physio a ns woring
cooperatively with other health providers to begin to meetthc
acute and preventive health care needs of the community. If Noab
can not commit itself to a minimum of 4 physicians, it needs to \ork
cooperatively with other organizations which can. Wilbut
community committed (finandally and politically) to a mater
plan, hiring "ringer" physidans piece-meal will only cxacenatc
the situation.
4)
You will note that money is notably absent fromthis
list. It is a factor, but not nearly as important as some physions
would have you think. Moab will need to provide some finarial
security and guarantees to these physicians, but you can not expet to
compete with the VA systems base pay of $120,000 or FHPs bae of
$100,000 for all four of your physidans ( and you certainly shoudn t
do it unequally among the physidans!). The community andthe
hospital need to demonstrate why Moab is a better place to ivc
with a family and as a family. This is worth much more than at?w
extra bucks to the type of physidan Moab wants and nccdi to
attract.
Have you attended hospital board meetings, discussed medical rare
options with neighbors and co-workers? Do you really netd a
hospital in Moab? Do you need local physidans? If so, you and jour
governing bodies need to be doing much more and much differently!
Moab despcratdy needs to get organized behind a cooperative efort
to determine that health needs and expectations of all memben of
the community, set priorities on those needs and expectations, ind
work diligently to meet those needs. Competent and comprchcrwvc
health care is fundamental to family and business in the communty;
families and businesses need to work together to meet that need.
Moab is now reaping the "benefits" of negligible cooperation and
health care planning of Hie last ten (possibly twenty) years. Ihc
time is now for Moab to get representatives of the major industries
and dtizenry together to determine what Moab needs in 5. 10. and 25
years and work with (not against!) local, state, and federal
resources to make it happen. If the political structure and leaders of
the last 10 years arc meeting your present needs, fine. If not. you
must restructure or re-configure the institutions to be responsive to
the community s present and future needs.
Sinccrdr.

Donald N Marquardt. Ph D . M D

Impact Board said ?rNo"
to Grand Hospital plea
By Phil MueUertKUTA Radio
The Allen Memorial Hospital
Board, Grand County and the City of
Moab were sent a strong message
Aug. 5 by some members of the
Utah Permanent Community Impact
Board.
The Hospital Board appeared at
the regular CIB meeting seeking to
restructure a $500,000 loan carrying
3.5% interest, used for the recent
emergency room expansion.
It was reported that in a meeting
two weeks ago in Moab, CIB staff
members and members of the hospital board reached agreement where

f
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We are not going to ^\
take over your hospital
.„ r 1* Joe Jenkins,
^Impact Board Chairman^/
the hospital board would not make
its first loan payment and would
seek deferral of the payment until
loan restructuring could be worked
out
At last week's meeting the
Impact Board was told that the decision was not the result of voter turndown of extension of taxing authority for the district.
CIB member Gray Larkin criticized the request for restructuring the
loan, saying: 44I have a difficult time
with this when a community is reluctant to support the hospital."

Hospital Administrator Kin
Hardman, board vice-chairman John
Holbrook and board member Dixie
Baricsdale presented the request The>
explained the need for a viable hospital and health care complex as a major part of recruiting needed physicians.
Impact Board Chairman Joe
Jenkins told the Grand County officials that he and his board are sending a strong message back home to
the community of Moab: "We are
not going to take over your hospital.
I hope you can work something out
by November." His remarks referred
to a reported plan of the hospital
board to seek a special one percent
hospital sales tax on the November
ballot.
CIB Board members discussed
several options of how to reduce the
debt burden and then voted to extend
payment on the loan until December
and to put the issue on the December
CIB agenda.
This, Jenkins indicated, would allow the Hospital District time to
pursue the one percent hospital sales
tax or property taxing authority for
the November ballot and then report
back a month later.
Other CIB board members concurred with Larkin' s opinion that a
community will have to have some
demonstrated evidence of support before the Impact Board will grant
support.

c v t r r o T n n *tX

Committee will
target new physicians
By Ken Davey The Grand County Council and
the Allen Memorial Hospital Board
have agreed to set up a special committee to investigate ways to best
recruit physicians to practice in
Moab.
That was the major decision
reached at a public meeting of the
two bodies Tuesday evening, wh ;h,
led by facilitator Jonathan Ma in,
discussed with about 60 local residents a wide range of hospital issues,
from plans to construct a medical office and clinic to long-term funding
for the local health care system.
The committee will include hospital board members Dixie Barksdale
and Jon Holbrook, as well as county
council member Ken Ballantyoc,
who is also on the hospital board,
and county council member Bill
Hedden. Those people will solicit
participation from members of the
public, including those active in the
Citizens Committee for Health Care,
an independent organization created
by local residents over the past few
weeks in response to the physician
shortage in town.
In the past month, the number of

active doctors in Moab has dwindled
to only one full-ti
and one parttime physician. T. lospital board
has contracted wiu a medical recruitment firm to find two family
practice doctor who will practice obstetrics, or the delivery of babies.
Dr. Steve Rouzer said that finding
those types of physicians is becoming more and more difficult, since
medical training steers young physicians into specialization. He said
that only 20 percent of doctors end
up in general medicine, and of those,
less than 30 percent will make delivering babies a part of their practice.
4
The unfortunate reality is the economics of medicine and the way doctors are being trained. You may not
be able so get what you want," he
concluded.
But hospital administrator Kim
Hardman stated that while the number of physicians doing obstetrics is
small, a significant number of them
are more willing to come to rural areas. He cited the examples of Dr.
Rand Waddingham, who moved here
last summer and left last month, and
another physician scheduled to be
(Continued on Page A3)
here a few weeks ago, who decided at
the last moment not to make the
move.
"Our problem is not finding
them," said Hardman. "Our problem
is we're not retaining them."
Hardman said the biggestreasonsfor
the town's inability to keep physicians was the heavy workload thrust
on doctors functioning without other
physician backup, a lack of adequate
medical office space, and the salaries
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other locations can guarantee.
Hospital board chairman Rick
Hover read from a letter sent by the
firm hired by the board to look for
doctors, which stated that convincing
physicians to come here was difficult
because of the unstable financial situation brought on following the
voter decision last November to
abolish the property taxing powers
of the hospital district.
And Hardman concluded that issue
has gotten in the way of hospital efforts. "We have to do some things
very quickly, because we're at a
stalemate when it comes to recruitment right now," he stated. "We
have got a very unattractive situation
for recruitment purposes."
Members of the hospital board
said they were concentrating recruitment efforts on family practice/obstetrics physicians because a
recent board survey showed a strong
majority of local residents believed
having deliveries done in Moab was
a high priority. But many in the
crowd indicated that the survey may
not have been an accurate indication
of how most residents feel, and proposed a new public opinion poll be
conducted.
Hospital board members indicated
they were agreeable to altering their
recruitment efforts.
"We'd like to move forward, do
what the citizens of the community
want to do, more closely and cooperatively with the county council,"
said board member Jon Holbrook,
"and to redirect and refocus our efforts on trying to recruit family practitioners here, obstetrics not being a
priority." Holbrook said that adding
obstetrics would be an issue to deal
with at some point in the future.

How will the 1 % Sales Tax to support
the Hospital affect me?
The old taxing system, having only
property owners pay, ends December 31, 1993!!!
ITS AN OUTRAGE that only property owners in Grand County have been paying to have
health care available for tourists and visitors. Now we can do something about it! By
voting FOR the 1 % sales tax, all the tourists and visitors will share in having health care
services available. And, by the way, 50% of the Emergency Room Services are provided
to out-of-town visitors.
BY VOTING FQR THE TAX IT WILL:
• Provide stability and continued hospital service
• Allow EVERYONE to share in financial support of the hospital
• Generate more income than property taxes
• Maintain and increase a higher level of care

THE COST TO
YOU WILL BE:

If Your Annual Adjusted
Gross Income Is:

The Annual Sales Tax
You'd Pay Is:

$

This table, based on approximately 20%
of annual adjusted gross income, defined
as "expendable income," shows how
much we can expect to pay each year
through the sales tax option:

1 - 5,000
5,001 -10,000
10,001 -15,000
15,001 -25,000
25,001 - 30,000
30,001 - 35,000
35,001 - 40,000
40,001 - 45,000
45,001 - 50,000

$ 5.49
15.05
23.94
42.49
51.39
60.15
69.34
77.33
86.31

Most Important Medical Services
Health Care Survey for Grand County
Grand County residents
Family Practli
Improved Hospital
have indicated the
Mammography fcEHeVHi
most important
Intensive Care E i
Obstetrics
medical services
24 Hour Surgery
they desire
Scheduled Surgery
as shown here:
Emergency Services
Physical Therapy
Nursing Home
- Final 927 Response*
Sept 20,1933

Ultrasound
Other
400

Concerned Citizens for Health Care for Grand County

000

1000

Number of Responses

f t ?

Vote s/ For the 1% Sales Tax on November 2
(Paid Advertisement)

A8-The Times-Independent, Thursday, September 23,1993

time" for hospital
choices, Senior Citizens t<~ld
Moab*s senior citizens were told
it's "decision time" for hospital
choices at a luncheon held at the
Senior Citizen Community Center
Friday, Sept. 17.
Hospital vice-chairman, Dixie
Barksdalc, presented a series of options Grand County property owners
and residents will need to consider
for continued operation of Allen
Memorial Hospital in Moab.
Those choices arc:
• Choosing to re-authorize the
hospital special service district taxing authority where property owners
share in the expenses of operating
the medical services at Allen
Memorial Hospital (this was defeated
in the 1992 election);
• Choosing to enact a one percent
sales tax for continued opeation of
the hospital and other medical-related
services in the county (this option
would be shared by travelers using
local facilities and shopping during
vacation);
• Asking the County Council to
divert funds from its general fund to
subsidize operations of the hospital;
or,
Leasing, or selling the hospital

to a private medical corporation opcrating hospitals in larger areas.
Both the taxing authority and the
one percent sales tax initiative would
need voter election. The extent of patient care and services provided as an
acute care facility with a 24-hour
emergency staff will also need to be
scrutinized. The $2.8-million annual
operating cost has been subsidized
by a l/10th of one percent mill levy
to property owners which ends this
year. The subsidy has been about
S200,000 each year. Operating revenue in 1992 amounted to S2.6 million. The sales tax measure could
generate close to SI million annually. Speculation about other emergency services, such as search and
rescue, free clinics and health education programs has mtemrari consideration of that option.

Barksdalc, who was appointed to
the .board in February, said she
quickly learned factors that make the
health care field uniquely different.
'To make the best policy decisions,
hospital board members need to understand the characteristics of managing a hospital. Policy or strategic
decisions that do not consider the
hospital's regulatory environment or
support its special focus on patient
care could erode the hospital's mission, and if day-to-day operational
pressures, especially economic constraints, arc given greater consideration than the paucnt care, the consequences can be disastrous," she said.
"The public is more aware of
health issues and, consequently, expectations arc raised. Most of us still
don't completely understand the
complexities of health care delivery,
so when our expectauons and lack of
knowledge combine with our emotions, many times misunderstandings and dissatisfaction result,"
Barksdalc added.
She pointed out that paucnt care is
lmpcrauvc. Other organizations can
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perform certain
ctions r rivate,
but the hospital must pr ie care
365 days a year, 24 hours a aay—"all
under the watchful eye of the press
and the public "
A few mistakes may be tolerated
in other fields, but even the most
minor error by a health care provider
can prove fatal to a patient.
Other factors affecting the delivery
of care include the range of technological advancements in the health
care field; an area expanding more
and more rapidly. New services and
new devices are constantly being introduced, so in-service training to
staff and the development or modification of policies and procc/*>rcs and
contingency plans for a .pmentj
malfunctions, for instance, arc ini
regular review. So is the specialization in staff. Partly in response to
the increasingly sophisticated technology used in health care, practi-t
doners have become even more spe-l
cialized. "The hometown family
physician who delivered babies, re-!
moved tonsils, performed appendec-1
tomics, and became a part of the
family, is almost extinct," Barksdalc
said. She noted, "It's undc ndablc
that those of us who depent^ on our
family doctor for all our medical and
emotional needs arc experiencing ,
frustration with today's trend to spc- i
cialization."
'
Seniors attending the luncheon
voiced concern over rising costs in
medical care due to malpractice suits,
need for a local insurance like those
operating in some states that have
been considered successful, high
staff-to-paticnt ratios, low hospital
occupancy, and lack of conunucd information to the public about the
needs and operations of the local
hospital. One questioned the need for
a hospital. And, one question directed to Mayor Tom Stocks, concerned the possibility of part of the
Moab City local sales tax being
earmarked for health care.

Voters will be asked to
levy a sales tax for
local hospital fundin
By Ken Davey
Grand County voters will go to
the polls this November to decide
whether or not to approve a one percent sales tax to fund Allen
Memorial Hospital and other health
care needs.
The county council voted Tuesday
evening, at the request of the hospital board, to place the sales tax referendum on the ballot as a way of raising revenues for the facility. Last
year, voters turned down continuing
the property tax that has financed the
hospital for the past 10 years.
The referendum calls for a one percent tax on all taxable sales in the
county, including within the Grand
County section of Green River, "to
fund the operation, expansion and
maintenance of the Allen Memorial
Hospital and other hospital-related
facilities and services"
The new tax would be m effect for
10 years. Hospital officials have estimated the tax could raise revenues
of up to SI million a year, based on
current county sales figures. That
compares to the property tax subsidy
to the hospital of around 5260,000
in 1993
Haney Voted No
Council member Peter Haney was
the only one of the seven councilmen to oppose putting the question
on this year's ballot He proposed
instead to delay the vote until next
spring, with the tax taking effect
next July Haney said that m the
meantime the county could work to
get the state legislature to change the
law allowing them to add a sales tax
of one-half percent, rather than requiring a full one percent
Council member Ken Ballantync
said the move will "set up the hospital, so they won't have to ask the
county for money in the future "
Other council members said they
were putting the question on this
November's ballot because that was
the request from the hospital board

Road Money Transferred
In other business, the council
voted to transfer nearly all the
SI 10,000 sitting in the Roads
Special Service District bank accounts over to the Solid Waste
Special Service District, to help fund
operation of the dump when the district begins running the landfill in
the next few months.
The council took away the road
board's power earlier this year, but
left the funding in place until they
received advice from state officials as
to how they could transfer the
money without jeopardizing future
federal mineral lease royalty payments to the county. According to
member Bill Hedden, the council
was told by both the Utah
Association of Counties and the
State Auditor's office that they could
transfer the money to another special
service district "We now want to
put that money to work for Grand
County," Hedden concluded.
Chopper Traffic Protested
About 20 county residents showed
up to protest helicopter traffic in the
area. One local helicopter operauon,
2 Jays, has requested permission
from the Federal Aviation
Administration for a permanent helipad along U. S. Highway 191 north
of town, at the intersection of the
highway and the River Road.
Gary Walter, who operates the
campground across the highway
from the proposed helipad location,
said that he is losing business because of the noise and dust from
takcoffs and landings. He said that
guests have left because of the disruption of early morning flights.
Other residents said they were
against the idea of having the quiet
of their neighborhoods disrupted b>
helicopter flights
2 Jays owner Jerry Noland said
that his operation meets FAA requirements, and that the county government had no authority lo prevent
him from opcraung his business
At the request of the airport board.

(Continued from Pg. 1)
the county council has been woriang
on an ordinance that would limit
most commercial aviation operations
to Canyonlands Airport. But council
members said that details regarding
emergency flights and flights into
and out of private landing strips m
the county would have to be taken
into account before a law could be
passed.
Zone Changes OK'd
In further business, the council
approved a zone change for about 40
acres near the golf course from agricultural to residential, and gave final
approval to a planned unit development that will eventually build up to
80 townhouscs in the Clark Orchard
land along 5th West, next lo ihc&ty
line.
Fees at the Civic Center will double, following council action on a
request from Senior Center director.
Maris Allen, who said the new fee
schedule will begin to help pay for
the opcranon of the building.
The council also heard a request
from the Chamber of Commerce for
almost 514,000 next year to help
pay for a cleanup campaign, aimed at
residents and visitors alike, stressing
the social, environmental, and economic benefits of keeping the
county clean and litter free. The i
council will consider the request during their budget deliberations later
this autumn.
And for those who can't get
enough public meetings, you are in \
luck. The council, saying they have I
too much work to get through in f
just two regular meetings per
month, agreed beginning in
November to meet every week. The
council will hold administrative
workshops each Monday from 3 to 5
p m. and will hold regular meetings
every Monday evening, beginning at
6 p.m.
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Allen Memorial update
following recent board
In our efforts to keep the community informed of ongoing hospital
activities, with cooperation from our
local media, we will be reporting activities regularly.
The recent health care survey
showed that the community is in
support of "their" hospital by their
willingness to continue a tax subsidy. The Board also recognized the
fact that some are dissatisfied with
the administration of the hospital
and communication seemed to be the
critical issue. The administrator and
board were committed to improve.
The survey revealed that there was
good support for the 1% Sales Tax
which would provide funding for the
hospital from a broad base of people,
including visitors to the area, rather |
than just^tk property owners in"
Moab and this will appear on the
November ballot
The Physician's Recruiting
Committee has been working hard in
helping the hospital administrator to
screen and select applicants for our
community. Although family practice and surgery are the most needed
services, the survey showed that OB
and surgery services are desired.
Therefore, the hospital board will
continue to actively seek Family
Physicians who will do OB. Dr.
Waddingham has shown an interest
in returning to Moab and the Board
will be meeting with him the first
week of October to see if things can
be worked out
Administrator, Kim Hardman, reported that the hospital is getting
public attention and, as a result,
physicians are calling or dropping by
while in the area. Mr. Hardman is
working closely with the State
Health Department which has generated several names. He has visited
with four physicians in his office
these last few days.
The board voted to not consider
construction of a medical office
building until after the_ November

election and that they would not
consider building until two physicians had committed to using the facility.
The remodeling at the hospital is
moving along. Now that Phase I of
the project is complete, the remaining dollars will be spent on cosmetic
work. All of the hospital should be
looking nice within the next 60
days.. The Home Health Care DepL
and the Admitting Clerk will be put
in a more centralized area to facilitate
the needs of the patients. In addition, a long overdue roof has been
completed on the hospital.
There are still two vacancies on
the Administrative Control Board.
Any imeaested parties should send
notification to the Hospital or
County Courthouse.
The Board will be meeting every
Wednesday in the hospital cafeteria
at 7 pjn. The meetings are open to
the public.
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New hospital money would be put to good use in Moab
The Grand County Hospital
Service District, which serves Grand
County, Northern San Juan, and
Eastern,Emery Counties, functions
as the primary healthcare source and

$

3

*ts 8 o a l i s l 0 provide the communities it serves with: up-to-date technology, develop and coordinate acute
inpatienl/oulpatient care, provide
long-term and other healthcare ser-

vices.
In 1991 a task force, Grand United
Future, met to identify business and
industry opportunities in Grand
County. In any community plan
healthcare facilities play a major
part. Hospital costs, as we all
know, have escalated tremendously
in the past few years. The proposed
1% sales tax (which will effect not
only Moab but the Grand County
section of Green River, Thompson,
etc.) will also be paid by tourists and
travellers who are passing through or
staying in all sections of Grand
County. It is estimated that 3 million people visited Moab, alone, in
1992. Over 50% of the ER services
provided at Allen Memorial are for
out-of-town visitors.
The Hospital Board estimates an
income of $800,000 - 1,000,000 to
be generated by the 1% sales tax.
Following is a proposed hospital
budget for 1994 based on the 1%
Sales Tax:
Proposed 1% tax hospital budget:
Revenue - Total estimated tax
$900,000. Expense - Tax commission, Collection Fee 22,000; Land
and Construction Loan Repayment
48,000; Attract & Retain Support
Personnel 50,000; Additional
Services 60,000; Operations
100^000; Health Education Programs
40,000; Services for Low Income
120,000; Capital Improvements
300,000; Savings for Future Needs
100,000; Long-Range Planning
Consulting Group 30,000; Other,
Ambulance, Search & Rescue
30,000 all equal $900,000.

In order to keep the hospital in
compliance wiUi city, state and government requirements, along with
having the necessary up-to-date
equipment to be able to allow for
our own and visiting physicians to
extend adequate services, the Board
realizes the dollars that are going to
be required in ord$r to meet future
needs.
WiUi die passing of the 1% Sales
Tax on the November ballot, enough
monies could be generated to expedite tliis capital purchasing plan and
make our hospital more adequate; resulting in a decrease in the number
of patients that have to be transported 100 miles away.
Kim Hardtnan, Administrator, and
members of the hospital board will
be addressing community groups
throughout the month explaining the
necessity of passing the 1% Sales
Tax on the November ballot and answering questions. If any community group would like a member of
the board to speak at their meeting,
please contact the administrator's office at the hospital.
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Hospital Board is
making progress in
problem solving
The hospital board has been meeting to dihgentlv pursue healthcare
issues resulung from the community
survey, the 1% sales tax issue,
physician recruitment and board *vacancies.
The Board thanked the members of
the Concerned Citizens for Health
Care for Grand County for the outstanding work they did creating, conducting and tabulating the healthcare
survey in Grand County
The survey results showed that the
1% sales tax was the most popular
choice for raising revenue. The
Board has moved forward in presenting the 1% sales tax issue to community groups in Grand county, but
is also keeping all other avenues
open to provide the best healthcare
they can for Grand County residents.
The Board will also held Public
Fomms to discuss the issue and answer questions on October 27 & 28
m Moab.
The Board is continuing to pursue
recruiting a qualified family practitioner who will do obstetrics. Dr.
Waddmgham came to Moab for a
visit and addressed the Board staung
his desire to return if a mutually acceptable agreement could be worked
out with the Board and the community wanted him back
Dr. Waddmgham answered ques-

tions from the community members i
attendmg the meeung as to why hei
left and stated his commitment tot
siay if he returns.
The Board and the County Council
are working closely together m filling vacancies on the Board and other
health care issues. Board members
will be reviewing the applicants and
will submit recommendauons for
appointment to the two openings on
the Board.
The members devote a great deal,
of ume serving on the Board and
Rick Hover, Board Chairman, againi
stated that he would like to have
more people from the community at-f
tend the meeungs so that the boardi
can get feedback on hospital issues. ,
The construction of the medical
building has been put off unul there
are two more physicians committed.
A public meeting will be held on
October 25 at 7 p m. in the County
Building concerning building in the1
100-Year Flood Plain. Discussion1
was held on the possibility of ai
VFW Nursing Home being con-i
structed close to the hospital
Jane S my the has been appointed
liaison for Quality Assurance in the
hospital
The next Board meeung will be
October 20 at 7 p m in the hospital
cafeteria.
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DECISION XIME
WHY DOES THE HOSPITAL NEED TAX ASSISTANCE?
1897 - Grand County Commissioners voted to pay Dr. Williams of Ouray.CO, a salary
of $150 a year to meet the citizen's health care needs.
1924 - Grand County purchases hospital from Moab Hospital Company and contracts
with Dr. Allen for services at $100 a month.
1954 - Grand County Voters authorize a bond and build the existing hospital.
1983 - Grand County establishes the Hospital Service District with tax support.
Asyou can see, Grand County citizens have supported their physicians and hospital
for almost a century. The following graph shows a histoncal performance over the
last 10 years.

Allen Memorial Hospital
Overview of Hospital Performance
1972-1992
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* Net operating profit/loss - As you can see, the Hospital has never made
a profit.
**Net income - When you look at net income, this includes other nonoperating revenues — the greatest portion being taxes. Even when
these dollars included, 60% of the time the Hospital still operates in the
red and the other 40% the dollars are insignificant when you consider
health care costs.
Kim Hardman, hospital administrator, has stated, "You can see the hospital has always
depended upon tax assistance for its survival. I believe all of us would prefer to see it
operate independent of tax subside. However, for almost a century that has not occurred.
We have an opportunity for ail who visit our beautiful county to participate in paying
for needed emergency and other health care services. This would include anyone
purchasing items within the county."
When you are only surviving it's very difficult to update equipment and facilities, to keep
current with technology, to offer the services you, the consumer, want and demand.

"DECISION XI3VEE" i n d e e d .
Do we continue to allow local health care to slip into that which is less than desirable or
are we, the citizens, willing to continue ongoing support? The choice is ours!
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County votes bail-out to
keep the doors open at
Allen Memorial Hospital
By Ken Davey
The Grand County Council voted
Monday evening to give the Allen
Memorial Hospital Board $82,000 to
help the hospital remain open
through the end of the year.
. That action was taken at the urgent request of the hospital board,
following a presentation by board
members Dixie Barksdale and Bob
Jones.
According to the board members, a
recent drop in hospital revenues has
drained the financial resources of the
facility to the point that it could not
meet payroll in the future. A
S200,000 fund reserve at the beginning of this year has been reduced to
$54,000, with $35,000 of that earmarked for the 1993 payment to the
Community Impact Board, to repay
the loan used to expand and improve
the emergency room last year. And
operating losses in November and
December are estimated to total

about $100,000.
"In the last few weeks,** said
Barksdale, "we've learned we will
not have the money to keep the
doors open through this year.**
In the short term, added Barksdale,
the hospital has laid off 6 out of 65
employees, and a larger workforce
reduction may be needed. Barksdale
also said that the hospital is moving
toward eliminating acute care beds
and expanding the extended care or
nursing home services. She added
that home health services and
staffing of the emergency room will
continue.
Barksdale stated that the hospital
is a major employer in town, and
that closing it would have a negative
effect on the local economy, as well
as making it more difficult to attract
future economic development projects to Moab. She also discussed recent elections where county voters in
1992 turned down the re-authoriza-

tion of the property taxing power ofl
the district, and earlier this month rejected a referendum to institute a one
percent sales tax.
"No longer will the property owners of Grand County support their
hospital," she stated. "No longer do
individuals who live and work in I
Moab and Grand County consider
hospital and medical care a priority
of support, if it means they have to
pay taxes to do so."
But Bob Jones, who joined the
hospital board just a few weeks ago,
had a different view.
"I don't know that anyone was
saying, 'don't give money to the
hospital'," Jones said. "I think there
was a lot more being said: 'We're
not comfortable that the business is
run very well. Make the business
run well, make it be accountable,
and then maybe I'm willing to share
some of my money with it But why
(Conk on Page A-3)
(Cont. from Page A-l)
throw it down a raLholc'?"

Revenues at the hospital began to
fall over the summer, when the
physician staff was reduced to one
dfxrtor, and fewer doctors mean fewer
procedures done at the hospital, and
less cash coming in while operating
expenses remained relatively stable.
Actual patient revenues this year arc
now expected to fall more than
$400,000 below original estimates.
Hospital board members said they
arc looking at a couple of physicians
who may set up practice hcro.by.Jhc
middle of 1994.
The mineral lease money now going to the hospital was expected to
go to other special service districts,
especially the Solid
Waste
Management District, which is taking over operation of the local landfill.
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Exhibit B

SEVENTH DISTRICT COURT
Grand County

nLED

APR 1 8 m
CLERK OF THE COURT

IN THE SEVENTH JUDICIAL DISTRICT COURT
GRAND COUNTY, STATE OF UTAH
ROBERT DAVIS and MICHELE
DAVIS,

:

SSpUty

MEMORANDUM DECISION

Plaintiffs,
vs.
ROBERT 0. MURRAY, M.D. and
:
GRAND COUNTY SERVICE AREA,
:
dba ALLEN MEMORIAL HOSPITAL, :
Defendants.

:

Civil No. 920700026
Judge Bruce K. Halliday

The Court having received a Notice to Submit for Decision on
Plaintiffs' Motion for Reconsideration of Order Denying Motion for
New Trial, and having reviewed the pleadings, statutes, and case
law submitted by the parties, now makes its findings and decision.
Plaintiff has moved this Court to reconsider its ruling on
Plaintiffs' Motion for a New Trial.
a

Defendant has responded that

Motion for Reconsideration is not provided for under the Utah

Rules of Civil Procedure. The Court is concerned about a Petition
for Reconsideration and that concern is based upon the interest
which all parties and the Court have in finality of decisions.
However, here the Plaintiffs' filed their Motion for New Trial pro
se and some deference may be allowable and/or the Motion for
Reconsideration may be treated as an amended Motion for a New
Trial.

In the alternative, it may possibly be reviewed as a Rule

2

60 Motion provided the same is timely filed and/or adequate gr

ids

thereunder exist•
The Court has concluded to review Plaintiffs7 Motion for
Reconsideration under one or both of the foregoing theories.
However considered, the ultimate questions appear to be:
1.

Was there newly discovered evidence and/or

2.

Was that newly discovered evidence plain error or so

prejudicial as to require this Court to order a new trial.
The Court cannot find either newly discovered evidence, or
evidence so prejudicial or so plainly erroneous that a new trial is
justified.
The conclusions which the Plaintiffs wish the Court to draw,
to-wit, that the media blitz was unknown and must have had some
detrimental effect upon the decision which the various jurors made
with regard to this matter is just not sustained by any of the
evidence herein.

All of the newspaper articles submitted by

Plaintiffs were known to or with reasonable diligence could have
been known to Plaintiffs. Further, the Court cannot conclude that
there exists any connection between Plaintiffs' counsel's failure
to inquire into those specific attitudes of the jury and a finding
by the jury of no claim. Certainly I cannot conclude that there is
clear error and it is certainly not obvious to this Court that even
assuming error, that it is harmful or prejudicial and that there is
a reasonable likelihood of a more favorable outcome to the
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Plaintiffs or that the Court's confidence in the verdict is
undermined to any extent whatsoever.

The verdict entered by the

jury herein was a special verdict wherein they found no cause of
action against the doctor as well as the hospital, although the
hospital at the time of trial was the only party Defendant at risk.
It clearly appears from the special verdict that no deliberations
were made with regard to any amount of damages. Plaintiffs' Motion
and arguments assume that the overriding concern of the community
was to retain the hospital at all "costs", even to the extent that
randomly

selected members of the community would not fairly

deliberate with regard to Plaintiffs' claim(s) .

However, as

Plaintiffs' exhibits show, the community had declined to support
the hospital through tax increases, and therefore the contrary,
opposite overriding concern, to-wit, to terminate the hospital's
existence, would be an equally logical assumption.
The Court can clearly see that from the attachments of
Plaintiffs' to their application that they feel the community was
prejudiced against them.

The Court believes that appropriate

inquiry was made into any such prejudice in the normal voir dire.
Plaintiffs' attempt to bootstrap their fear that a small community
who knows everyone would be prejudiced against them into "clear
error", and that such a community would protect the hospital and
staff at all costs, fails. Their attempt to connect the publicity
blitz to their claim of prejudice fails because any of a number of

4

possible alternatives to their explanation of the verdi^

is

equally as likely an explanation and the most likely 13 the

the

jurors concluded that the doctor and the hospital had done all
things possible under the circumstances.
The grounds, whether considered under a Rule 59 Motion or even
under a Rule 60 Motion to Set Aside the Verdict and Order a New
Trial, requires the newly discovered evidence to be material which
could not, with reasonable diligence, have been discovered and
produced at trial.

The same is true under a Rule 60 Motion but

even more restrictively since there the newly discovered evidence
must be such that by tiue diligence could not have been discovered
in time to move for the new trial under Rule 59(b).
The conclusions which the Court therefore draws is:
1.

That

the

material was

in

fact

available, the

information was available and due diligence would have disclosed
same.
2.

Even assuming arguendo that the material was not

available and is newly discovered and would qualify, the Court
cannot find that either clear error or prejudice to the Plaintiffs
existed as a result of counsel and the Courts failure to inmiire
into the particular
information

attitudes

published

in

the

of jurors with
various

regard

newspaper

to the
reporcs.

Plaintiffs7 pleadings, arguments and case law do not substantiate
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this Court finding any such nexus between the alleged error and/or
prejudice to the Defendant and the verdict seems to clearly weigh
against any such finding.
For and on account of the foregoing the Court hereby denies
Plaintiffs7 Motion forJReconsideration.
DATED this /2> SkY of

1994,

BRUCE K. HALLIDA^
District Court Judge
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CERTIFICATE OF MAILING
I hereby certify that on the lb a day of

f\y)f\ 1

, 1994,

a true and correct copy of the foregoing MEMORANDUM DECISION was
mailed, postage prepaid, to the following:
Bruce Wycoff
ANDERSON & WATKINS
Attorneys at Law
900 Kearns Building
13 6 South Main Street
Salt Lake City, Utah 84101
M. Dayle Jeffs
JEFFS & JEFFS
Attorneys at Law
P.O. Box 888
9T> Worth IDT) East
Provo, Utah 84603

\nCp
Secretar

in compliance with the Americans with Disabilities Act,
indrviduaJs needing special accommodations (inducing
commumcasvs OJOS and services) during ihis proceeding
should call 1 -800-992-0172. at least THREE working
days poor to the scheduled proceedng.
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Exhibit C

6.

Have you or anyone close to you ever been sued?

7.

Have you or anyone close to you sued someone else?

8.

Have you or anyone close to you been a witness in a

legal proceeding?
9. Have you or anyone close to you ever served on a jury?
10.

Have you or anyone close to you ever worked in a

medical office or hospital?
11.

If so, please explain.

Do you have any feelings about a patient suing his or

her doctor or a hospital?
12.

Do you have any feelings about medical malpractice

cases in general?
13.

What magazines do you or members of your household

subscribe to?
14.

What is your profession?

15.

What is your spouse's profession?

16. Is there anything you have read, heard, or experienced
about medical malpractice cases which would cause you to doubt that
you could be fair to all parties?
17.

Do you believe that a verdict against Allen Memorial

Hospital in this case could affect you?
18.

Do you have any doubts at all that you can be fair to

all the parties in this case?
19.

Do you have any prejudices for or against any person

bringing a malpractice case?
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Exhibit D

Court.
THE COURT:

Anything you want to address to those

matters, having in mind that I have indicated to Counsel in
chambers the--the inclination of the Court with regard to
those objections.
MR. BLACK, JR.:

We have no additional argument.

You've indicated your ruling in chambers.
THE COURT:

For--for

the

record,

I think

it

appropriate for the Court to--to attempt to use the language
for or against it that Mr. Jeffs has requested.

I have

ordered and do hereby disallow Question No. 17 and No. 20, and
although I note your objection on 21, I--I have approved that;
although in reality, I probably will make the inquiry more
general, more along the lines of What Mr. Jeffs has said. I-I was looking at the terminology "malpractice" as opposed to-to the--to the actual legal concept of--of negligence on the
part

of persons or hospitals and not

Intentional--doesn't

intentional harm.

intentional harm kind of open up a

Pandora's Box?
MR. JEFFS:

It does, to me.

THE COURT: From--from your point of view, doesn't-do you want to--to--that' s the part that I probably would
leave out.
MR. BLACK, JR.:
THE COURT:

Well, I think that--

Even though I indicated in chambers

ASSOCIATED PROFESSIONAL REPORTERS
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